UNITED STATES BANKRUPTCY COURT, DISTRICT OF MASSACHUSETTS
Proceeding Memorandum/Order of Court

InRe: Desmond v. Baker Case Number: 05-01417 Ch:

MOVANT/APPLICANT/PARTIES:

#7 Motion of Defendant to Dismiss Adversary Proceeding
#8 Opposition of Plaintiff

C. Lee for Plaintiff

D. Baker for Defendant

OUTCOME:
_____ Granted_ Denied___ Approved__ _ Sustained
_____ Denied ~ Denied without prejudice.  Wthdrawn in open court__ Overruled
_____ OSC enforced/rel eased
_____ Conti nued to: For:
_____ Formal order/stipulation to be submtted by: Dat e due:
_____ Fi ndi ngs and concl usions dictated at close of hearing incorporated by reference
_____ Taken under advise nent: Brief(s) due From
Response(s) due From
_____ Fees allowed in the anpbunt of: $ Expenses of: $

_____ No appear ance/ response by:
U DECI SION SET OUT MORE FULLY BY COURT AS FOLLOWS:

Hearing held. The motion to dismiss is denied for the following reasons: The Defendant
seeks to protect the fee payment at issue by utilizing the Debtor's claim of exemption and

the related exempted property to the extent of the payment. The basis of the motion is
therefore, in essence, an affirmative defense and would require the Court to consider matters
outside the pleadings, namely, whether the proceeds of the sale are exempt, and, if the
exemption does not extend to all proceeds of the sale, whether the Debtor consents to the
Defendant's use of the exemption to shield the proceeds transferred to him (as opposed to the
proceeds she did not transfer to him). These matters have not yet been determined and are
not determined by this order. A motion to dismiss under Rule 12(b)(6) tests only the
sufficiency of the complaint; the present motion does not challenge the sufficiency of the
complaint but seeks to defeat it by a defense extraneous to it. Whatever the merits of the
affirmative defense, they cannot be determined on a motion to dismiss, and the complaint does
not fail to state a claim on which relief can be granted. The affirmative defense will have

to be pleaded in Defendant's answer. Insofar as it implicates interests of the Debtor (her
exemption and her right to designate which funds are subject to the exemption), she may have
to be joined as a party (or her consent to Debtor's appropriation of the exemption otherwise
established). Insofar as it implicates interests of the estate, the Trustee is entitled to

an opportunity to answer the affirmative defense.

IT 1S SO NOTED: IT 1S SO ORDERED:

2&/‘ F Dat ed: 08/24/2005

Cour troom Deputy Robert Somma, U.S. Bankruptcy Judge
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