UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
" CENTRALDIVISION

Chapter 7

AInre:
s : " Case No. 15 40788—MSH

GARY A, BL.ANCHETTE

Debtor

B e e g

o MEMORAN})UM AND ORDER ON THE TRUSTEE S OBJECTION TO EXEMPTION _ |

Davrd M, Nlckless the chapter 7 trustee n thrs case has objected to the exemptron -
-c{armed i:)y the debtor Gary A Bianehe‘tte in certain real property on the grounds that Mr
Blanchette did not own an interest in that property at the time he declared a state law homestead
on .it and the hemestead declarétion of Mr. Blanchet‘te’s former wife who is the record owner.of
the ereperty, has ter mmated ‘v\/hrle the former may. be true the latter is not and as a result the '
- .-Erustee s ob;ectron muqt be ov.errule.d | L

Background

On October 26, £994 Karen M. Sweeney, the future Karen M. Blanchette, took title to

'pmpeﬂy !oeated at 1 Ball Street in Worcester, Massachusetts by a deed from Mr Blanchette S

o brother cmd ssster—m law Whrie Mr Blanehette never held an Gwner‘;hrp mterest of reeord in the B B

' properiy he and Ms Sweeney srgned a promrssorv note in favor of the seilers for all ora portron
of the purchase price. Ms. Sweeney alone executed a mortgage securing the note.! Shortly after

acquiring the Ball Street property Ms. Sweeney and Mr. Blanchette married. 2

- 1 1he note has since been paid and Lhe mortgage drscharﬂed

2 Henceforth, Ms. Sweeney will be referred to in thrs memorandum as Ms. Blanchette.



Ms. Blanchette recorded a declaration of homestead on the Ball Street property pursuant
to.the Massachusetts h.omestead statute, Mass Gen Laws. eh 188. T he recerd does not .inelicate
when her homesteed was 1eeorded bui it was pr;or to the commencement of thzs bankz uptey case.
On May EZ, 2(} 4 the Bianehettes were divorced. Their dlvorce agfeement whaeh was
incorporated into a judgment of the Massachusetts probate court provides in relevant part:

The parties jointly own real property at | Ball Street, Worcester, MA 01603, such
property being listed in the wife’s name only, but each party acknowledges that
eaeh and the other own such propeﬁy in equaI shares ' :

~The Husband shail continue to re51de in the marﬂ:al home and be solely _
_'respens;bie for all expenses, meiudmg but not limited to all mortoage payments
except that the Wife will continue to pay 50% of the Real estate taxes and Home
Owner’s Insurance.

The Wife has moved into a scparate xesuience and is seleiy resp0n51b!e for her
L household rent and eperatmg expenses :

R §’1€ marita} heﬂe Suaﬁ be sold by the thue He eH ld graduates frem ugh Seheei,.
At not sooner, by mutual agrecment of the parties. Upon such sale the pames will - -
; equalEy shau, the preceeds and alI expenses (SIC)

' J\/h Blanehefte continues to oceupy the property with his and Ms. Blanchette’s minor ehﬂd Ms.
Bi_anehette resides elsewhere,

(}n November 28 2014, Mr Blanchette reeerded a deeiara’mon of homestead on the Ball _
it Strect propert} The deciaratlon refereneed the book and page number of Ms Blanche’ste s deed :
- to the property as WeH as the doeket number of t e Blanchettes s dlvoree proeeedmg m the '

' probate court. Mr. Blanchette dld not, however reeord a copy of the divorce aﬁreement or any

other probate court papers in the registry of deeds.

3 Mr. Blanchette’s has 1epresented Wlthout eentl achet;on by the trustee that his daughtel is17
'years oid
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On April 22, 2015, Mr. Blanchette commenced this case by filing a voluntary petition for
elief under Lhapter 7 ofthe U Bankruptcy Code (Il U S. C § § 101 er, Seq) Mr N;ckiess N
was appomted the chapter 7 trustee On scheduie C of the schedules of assets and habﬂltles l‘lied
in support of his petttlon Mr B%anchette clalmed an exemiaﬁon in the Bali Stt;eet property
pursuant to Mass. Gen. Laws. ch. 188. Mr. Nickless timely objected to Mr. Blanchette’s
exemption claim.
| o :Discus.'sion |
'.Un.dg:r Maqsachuseitslavv .E.Hfl 'oWne.r.wzb(..). éd@uﬁies_dr-inieﬁéé'tp o.'c.cilpy.'a ho%rl_e':a's_.a |
o p.rincipiai residence nﬁay by fécbrding é aec.ie.lrati.o.n:(jf homeéteai__d exempt from .thé. clairﬁs of
- creditors up to $S{)0 000 in value in the property. Mass. Gen. Laws ch 188, § 3. The statute
o _'de:ﬁne‘; owner as“a natural person who isa sole owner, jOlﬂt tenant tenant by the entlre{y, ‘tenant K
' ":'_m common hfe estate hoider or holder of 4 beneﬁolal mterest ina trust ” Mass Gen L aws. ch
o Mr._Nickﬁess asserts th%f under the sta;tuiofy d.eﬁniti.o'n.};&r. Blaﬁchetﬁe is nof én o_wﬁer of
the Ball Street property and is.t_hu.s ineligible to exempt it under state law. Mr. Blanchette
: .co'unt.e'rs' that the_:..d_.iyorce égre.emf_::nt, ‘which Was_ _iHCQréérated .in_to a ﬁﬁai érder of the probate
E .;{*.,.o_urt,:lﬁa.kés. hlm an ownef MrN:ckiesshas _th;é:__-s:_tl.'prl.gér q:éuhieﬁﬁ.'Ma:;S. '_G_én{ Laws _cﬁ_.__-lS{ § . '
_ 17 prowdes in relévémt part | PR o - . ”
A judgment or decree, at laﬁ or in equity, rendered after June eiﬂhth e}ghteen
hundred and ninety-two, affecting the title to real property, shall not have any
. effect except against the parties thereto, their heirs and devisees and persons
having actual notice thereof, unless a certified copy of the record thereof has been

recorded in the registry of deeds for the county or district where the land lies, with
~a memorandum of the town where the land lies and a description thereof

L ]



sufficiently accurate for identification if the record of the judgment or decree does
not give those paitioulars :

While Mz Bianchette S homestead deeiaratlon refers o the dworoe aotlon 1t does not .mciude a .
:'oertiﬁed copy of ahy pomon of the reeord thereof ahd is thus meffeotlve as agamst the %restee to -
_estabhsh an ownersh;p mtelest in the Bail Street property. Mr Blanohe%te 8 lach of an owner: shlp

interest does not, however, doom his exemption claim.

There remains to'be considered the effect on Mr. Blanchette’s exemp‘{ion rights of Ms.

Bianehette E homesiead deelaratlon Mr N;ekiess argues that Ms Blanchette S deelaratlon of
homestead was termmated for two 1easons Fll‘St he asserts that Mr Blanchetfe 8 Iater reoorded '

| homestead dee'i.araté.o_n., While roanifest'[y ineffect;ve, nevertheiess termmated l\/Es. BEaneheﬁe 8

'c’ieelaration. Putting aside the soundness of Mr. Nickless’s reasoning the principle that a. -

. homestead dee%arat;on W hen recorded automatfcally termmates a prlor recorded deelarat;on

jemsted in the p1 01 vezsmn of the Massachusetts homestead Iaw and was not retamed when the
' :' law wax substantlally rewsed in 20i() Mass Gen Laws eh 188 § 10 enumerates the ways in

which a deelared homestead_may be terminated. They are:

AT he prior VCESIOH of the Massaohusetts Homestead Act provided that ¢ [t]o acqulre an estate of
' hemestead in real property, the fact that it is designed to be held as such shail be set forth in the

deed of conveyance by which the property is acquired; or, after the title has been acquired, such

design may be declared by a writing duly signed, sealed and acknowledged and recorded in the

* registry of deeds for the county or district in which the property is situated.... The acquisition of a

new estate or claim of homestead shall defeat and discharge any such previous estate.” Mass.

. Gen. Laws. ch.188, § 2 (repealed) (emphasis added) see also Garran v. SMS Fin. v. LLC (Inre
Garmn) 338 F.3d 1, 7 (st Cir. 2003). The new law, which went into effect on March 16, 2011,

_ we!l before Mr. B[anehette recorded his homestead declaration and filed his bankruptey case,
governs this dlspute Inre D’ltalia, 507 B. R. 769,771 1n.7 (Banki D Mass 2012) It does not
eontam the termmauon ianguage of its predecessor : .
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(1) a deed to a non-family member conveying the home, signed by the owner and
a non-owner spouse or former spouse residing in the home asa prmelpal
1esrdenee as of the date of the deed; : : :

T D a reeorded reiease ef the estate of homestead duiy srgned and acknowledged _
‘by the owner and a nen-owner spouse.or former spouse resrdmg in the home asa .’
_prme1pal resrdence as of the date of the release - o

(3) the abandonment of the heme as the .prmerpal residence by the owner, the

ownet's spouse, former spouse or minor children, except that such abandonment

shall terminate only the rights of the persons who have abandoned the home;

provided, however, that no person in military service as defined in 50 U.S.C.

appendix, section 511 sha]E be deemed to have abandoned the heme due to such
- mrhtary servree = : :

?(4) in tte case ofa heme the title to Wthh is held in trust, by elther (r) the 5
execution of a deed or a release of homestead by the trustee; or (ii) action ofa

beneficial owner identified in the declaration, who is not a minor child, taken in
the same manner as provided in clauses (2) and (3); or

{5) the subsequent recorded declaratlon of an estate of homestead undet section 3
- on other property, except that such declaration shall terminate only the rights of
-the owner making such subsequént deelaration and the: rrghts of that owner's -
. .spouse. and minor children whe resrde or mtend to re.srde in the other property as..
their prmupdl resrdenee ' : :

A subsequent reeordlng of a dee]aratren of homestead on z.he.r.ame pra_?erty is not among the
statutory triggers for terminating a homestead. .
Mr. Nrek]ess also argues that Ms Blanchette ] deelaratlon of homestead termmated when

.'She merfed out of Lhe Bali Street property .But under eubsectron 3 aborfe quoted. her departure .
: .termm&ted the hemestedd rrgh‘ts of Ms Blanehette only In any event the Massaehusetts
homestead law provrdes proteetren to forrner spouses Mass. Gen. Laws ch. 188, § 7 states in
pertinent part:

The estate of homestead existing at the death or divorce of a person holding a

-homestead under section 3 or 4 shall continue for the benefit of the surviving

_spouse or the former ¢ spouse and minor eluldren whe eccupy or mtend to occupy
the home as therr prmcrpal resrdence



The record contains no indication that Ms. Blanchette took any action to terminate or modify her
| ~homestead declaration with respect to Mr. Blanchette and their child,” both of whom continue to o
D reside m the prope_:r’cy. A

Conclus;on and Order

For the foregomg reasons, it is hereby ORDERED that the trustee s objection to Mr.

Blanchette’s schedule C exemption in the Ball Street property is OVERULED.

' '.A£ Wm cesier Massachu%etts thls 22nd day of %ptember 2(}1 5

By the Court

s _.Me!vin:S.'Hofﬁn_an T _
- U.s, Bankeiptey Judge (. ¢

Counsai Appearmg Dawd M Nlckless Esq :
* . Nickless, Phillips & O Lonnor

. Fﬂchburg, MA
for Dawd M. Nickless, Tmstee

HolEyH Hmes Esq
_-Leominister, MA
g For Gary A. Blanchette

® The Massachusetts Homestead Act deﬁnes minor child as “a person aged 21 or under WhO is
the natural or adopted child of an owner or owner’s spouse entitled to the benefits of thls chapter
' notwﬂhstanding any law to the contrary Mass Gen ‘Laws. ch 188 § 1. ' : '
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